Traps for the Unwary: Major Differences Between
New York and Federal Arbitration Law

By Charles J. Moxley, Jr.

Parties who include an arbitration clause in their con-
tract also typically include a choice of law clause, desig-
nating the law applicable to the contract. A typical clause
might read, “This agreement shall be governed by and
interpreted in accordance with the law of the State of New
York.”

In making this selection, parties often assume they are
adopting the law that will apply not only to their rights
and obligations under their contract but also to any arbitra-
tion that may ensue between them under the contract.

This is not necessarily the case. General choice of law
clauses are generally understood to designate the substan-
tive law applicable to the parties” dispute, the contract, tort,
statutory or other such law, but not the law applicable to
any arbitration between the parties under the contract.!

There will often be substantial differences between the
various bodies of arbitration law that could apply to any
potential arbitration. By only designating the substantive
law, parties miss the valuable opportunity to designate the
arbitration law that best suits their purposes. They also
potentially subject themselves to expensive and time-con-
suming side disputes as to applicable arbitration law in any
arbitration that may ensue between them and in collateral
court cases.

This article will explore significant differences between
New York and federal arbitration law and suggest the
advisability of designating the applicable arbitration law in
arbitration clauses.?

Areas of Conflict Between New York and Federal
Arbitration Law

New York arbitration law is primarily set forth in New
York CPLR Article 75 and case law, although there are rules
of law in other statutes that apply to arbitration, typically
within limited contexts.? Federal arbitration law is gener-
ally set forth in the Federal Arbitration Act* (FAA) and case
law.

The central thrust of the FAA is Section 2, which
establishes the enforceability of all arbitration agreements
relating to interstate commerce, save upon such grounds as
exist at law or in equity for the revocation of any contract.?
Any state law that purports to restrict the arbitrability of a
dispute affecting interstate commerce is preempted.

The FAA was enacted in 1925, five years after New
York CPLR Article 75 (as originally enacted). The text of the
FAA was largely based on Article 75. New York arbitration

law and the FAA remain quite similar, although there are a
number of significant areas where they diverge.

Challenges to the Validity of the Parties’ Overall
Agreement, Including Challenges Based on Alleged
Fraud in the Inducement

Under New York arbitration law, a challenge to the
parties’ overall agreement on the ground that it is per-
meated with illegality is generally to be decided by the
court.t Under the FAA, that is a question for the arbitrator.”
Challenges to the validity of the arbitration clause itself
are generally decided by the court under both New York
arbitration law and the FAA.®

The Extent to Which a Party’s Appearance in an
Arbitration Waives Its Jurisdictional Objection

CPLR 7503(b) provides that, by participating in an
arbitration, a party waives the right to apply to a court to
stay the arbitration based on the invalidity of the arbitra-
tion agreement or statute of limitations. By participating in
the arbitration, the party becomes subject to the decision of
the arbitrator on such issues; if the party wants to contest
arbitrability, it must make an application in coust to stay
the arbitration without first contesting the matter before
the arbitrator. In contrast, the Second Circuit has held that
the FAA imposes no such waiver: A party may oppose
arbitrability in the arbitration (or even potentially partici-
pate more broadly in the arbitration) and thereafter dispute
arbitrability in court.?

Statute of Limitations

CPLR 7502{b) provides that a party may submit to
a court the question of whether an arbitration is barred
by a statute of limitations.!® The U.S. Supreme Court has
reached the opposite result under the FAA, finding that
such objections are generally to be decided by the arbitra-
tor when the parties have agreed to submit their dispute to
arbitration. !

There is a further conflict of state and federal case law
as to whether a court or arbitrator should determine limita-
tions issues in cases where the FAA is applicable but the
parties’ agreement includes a choice of law clause designat-
ing New York arbitration law.

The New York Court of Appeals has suggested in dic-
tum that, even in cases where the FAA is applicable, limita-
tions defenses should be heard by the court if the parties
adopted New York arbitration law (which, in its view, they
would do by providing that New York law would apply
to the “enforcement” of their agreement).' The basis for
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this conclusion is that, under the FAA, party autonomy in
choosing arbitration is paramount: If the parties, through
selecting New York arbitration law, chose to have the court
determine limitations questions, that choice should be
respected. In contrast there are local federal cases provid-
ing that, even in such circumstances, the FAA requires that
arbitrators determine limitations questions.??

Punitive Damages

New York arbitration law generally prohibits arbitra-
tors from awarding punitive damages, even if the parties
agreed that the arbitrators would have such a power. The
Supreme Court in Mastrobuono found that the FAA permits
arbitrators to award punitive damages.'* The New York
state courts have been inconsistent after Mastrobuono, with
some courts following the decision!® and at least one not
following it and sticking to the strong New York public
policy against punitive damages.1¢

Attorneys' Fees

CPLR 7513 generally precludes arbitrators from
awarding attorneys’ fees, unless otherwise provided in the
parties’ agreement to arbitrate.'” Federal law contains no
such prohibition.!

Consolidation of Arbitrations

New York courts have held that they have the power
to consolidate arbitrations upon the same general bases
applicable to the consolidation of actions?® and indeed
have suggested that arbitrators have this same power to
consolidate 2 In contrast, the Second Circuit, along with
most federal circuits, has held that the courts do not have
the power under the FAA to consolidate arbitrations ab-
sent the parties’ agreement.?!

Pre-Award Removal of Arbitrator

There is authority to the effect that New York permits
the pre-award removal of an arbitrator by a court, whereas
the FAA does not.?

Unenforceability of New York’s Heightened Burden
of Proof Requirement to Establish That an Arbitration
Clause Had Been Added to an Existing Contract

The Second Circuit, reviewing the New York Court of
Appeals’ rule that the addition of an arbitration clause to
an existing contract had to be proved by “express, un-
conditional” evidence rather than by the preponderance
standard applicable to other amendments, found the rule
to be preempted as discriminating against arbitration.?®
Whether Arbitrators Have Authority to Issue
Subpoenas to Non-Parties for Production of Documents
Pre-Hearing

CPLR 7505 provides that an arbitrator and any attor-
ney of record in an atbitration proceeding have the power
to issue subpoenas. While the case law is sparse and

inconsistent,?* there is some authority in New York that ar-
bitrators can issue subpoenas to non-parties for discovery
purposes.® While the issue of whether the FAA permits ar-
bitrators to subpoena non-parties for discovery purposes,
as opposed to for purposes of calling the witnesses to the
hearing, has divided the Circuit Courts, the Second Circuit
has found that arbitrators do not have such a power, i.e.,
that they may only subpoena non-parties’ documents to a
hearing.?

Precluding Parties from Applying in Court to Stay
Arbitrations

CPLR 7503(c) provides a procedure whereby a party,
by its demand for arbitration or notice of intention to ar-
bitrate, may notify another party that, unless the party ap-
plies to stay the arbitration within twenty days after such*
service, it shall thereafter be precluded from asserting that
a valid agreement was not made or has not been complied
with and from asserting in court the bar of a limitation of
time. The FAA contains no such provision. The law is un-
settled whether CPLR 7503(c) is applicable to proceedings
in state and federal court in New York, respectively, with
respect to arbitrations to which the FAA is applicable.”

Prerequisites to Having Judgment Entered Upon an
Arbitral Award

FAA Section 9 requires that, for a party to obtain judg-
ment on an arbitration award, the party’s agreement must
provide that a judgment shall be entered upon the award.
CPLR 7510, the analogous New York provision, contains
no such requirement. It appears to be questionable but
unsettled whether this requirement of FAA Section 9 is ap-
plicable in New York state courts to cases to which the FAA
is applicable or whether federal courts sitting in diversity
in New York in such cases could issue judgment on an
award under CPLR 7510 where Section 9 had not been
complied with.??

Challenges to Arbitral Award Based on Arbitrators’
Refusal to Grant Adjournment

Unlike FAA Section 10{a), CPLR 7511(b)(1) does not
specify that an arbitrator’s refusal to postpone a hearing
upon sufficient cause is misconduct constifuting a ground
for vacating an award, instead relying on the general lan-
guage of “misconduct” to address the issue. Interestingly,
New York Civil Practice Act (CPA) 1461(3), the predecessor
to CPLR 7511(b)(1), contained the same language as FAA
Section 10(a).®

Time for Making an Application to Vacate an Award

Under CPLR 7511{a), an application by a party to
vacate an award must be commenced within 90 days after
the delivery of the award to him. Under FAA Section 12,
notice of motion to vacate an award must be served on the
adverse party within three months after the award is filed
or delivered 30
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Availability of Interim Appeals

Under the CPLR, a party may file an interlocutory
appeal to the Appellate Division from any ruling of the
Supreme Court. Under FAA Section 16 (b), the federal
“final judgment rule” applies, inter alia, to foreclose an
interlocutory appeal from a District Court order compel-
ling arbitration.®!

Beyond Preemption: Areas Where New York
Courts Have Applied the FAA Where Ostensibly
Not Constitutionally Required to Do So

Discussed above are respects in which New York and
FAA arbitration law differ. There are also a number of ar-
eas where New York state courts, generally without elabo-
ration, have applied FAA arbitration law where ostensibly
federal courts would not have applied it, specifically with
respect to various FAA provisions that appear by their
terms to apply only in federal courts.?

Enforcing Agreements by Their Terms Without Adding
New Terms, Even if the New Terms Are Supported
by State Law and Not Inconsistent with the Parties’
Agreement

CPLR 7506(b) empowers the New York courts to
direct an arbitrator to proceed promptly with the hear-
ing and determination of the controversy. The New York
Court of Appeals has held that, absent a choice of law
clause explicitly adopting this provision (or perhaps New
York arbitration law generally), this provision of the CPLR
does not apply to an arbitration to which the FAA is ap-
plicable, since it would involve the court in effectively
adding to the parties’ agreement something to which they
had not agreed.®

New York State Courts’ Application of FAA § 7 to
Subpoenas Issued by Arbitrators in Cases Involving
Interstate Commerce

As noted above, CPLR 7505 empowers arbitrators to
issue subpoenas in arbitrations over which they preside.
Correspondingly, FAA Section 7 empowers arbitrators, or
a majority of them in a particular case, to issue subpoe-
nas and provides for the enforcement of such subpoenas
by the federal district court in which the arbitrators are
sitting.

Since FAA Section 7 on its face provides only for en-
forcement in federal court, but disputes relating to arbi-
trations affecting interstate commerce may be litigated in
state court, one might expect CPLR 7505 to apply to such
disputes litigated in state court. Nonetheless, the First De-
partment in at least one case has reflexively applied FAA
Section 7 to issues relating to subpoenas in arbitrations to
which the FAA is applicable.®

Application by New York State Courts of the Provisions
of FAA §§ 9, 10, and 11 to Issues as to the Review

of Awards Issued by Arbitrators in Cases Involving
Interstate Commerce

CPLR 7510 and 7511 set forth standards for confirm-
ing, vacating, and modifying arbitration awards. FAA
Sections 9, 10, and 11 set forth the corresponding federal
standards for confirming, vacating, and modifying arbitra-
tion awards.

FAA Section 10 refers specifically to vacating arbitra-
tion awards in federal district courts, without reference
to state courts. Section 9 refers to confirming awards in
federal court, although it also refers to the possibility of
the patties specifying the court in which judgment on an
award shall be entered, without specifying what that court
might be, or whether it might be a state court. Section 11
refers to modifying awards in federal district court.

Accordingly, one might expect that a New York state
court hearing such a motion inl an arbitration to which
the FA A is applicable would apply the standards set forth
in CPLR 7510 and 7511, as applicable, unless the parties’
agreement provided otherwise.

Yet the New York courts, including the Court of Ap--
peals, have often proceeded, seemingly automatically and
reflexively, from the determination that the FAA is appli-
cable to the application of the standards of FAA Sections 10
and 11 for modifying and vacating awards.®

Legal Determination of Arbitration Choice of Law

The FAA governs arbitration agreements that involve
interstate or maritime commerce, preempting state law
as to such matters. The Supreme Court has interpreted
the term “commerce” as used in the FAA very broadly as
extending as expansively as the Commerce Clause to any
dispute affecting interstate commerce.® This means that
most arbitrations affect interstate commerce and are there-
fore subject to the FAA.

Parties Who Want New York Arbitration Law to Apply

The fundamental rule of the FAA is that parties’ ar-
bitration agreements are to be enforced as written, except
upon such grounds as exist at law or equity for the revo-
cation of any contract. This includes parties’ agreements
that their arbitrations shall be govemed by a particular
arbitration law, as long as that law does not conflict with
the FAA ¥

The New York Court of Appeals has reached essen-
tially the same conclusion, finding that, where the parties
agreed that New York law would apply to the “enforce-
ment” of their agreement, they thereby adopted New York
arbitration law, including the rule that statute of limita-
tions issues should be determined by the court, not the
arbitrator.3®
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Accordingly, even though an arbitration involves
interstate commerce, so that the FAA would otherwise
be applicable to it, state arbitration law will generally be
applicable if the parties by their arbitration agreement
so provide. Therefore, parties who want New York or
other state arbitration law to apply to potential arbitra-
tions between them should so provide in their agreement.
Where there appears to be a risk that the particular rule
of New York arbitration law could be said to conflict with
the FAA, the enforceability of the parties’ selection of that
rule of law might be more certain if the rule were explicitly
adopted rather than through a general adoption of New
York arbitration law.

In addition, as noted above, courts in New York have
tended to apply the FAA in an overly preemptive way:
they have tended to apply portions of the FAA that are
not necessarily applicable in state courts. This is another
reason why parties who want New York arbitration law to
apply should so provide in their agreements.

Parties Who Want Federal Arbitration Law to Apply

Parties who want federal arbitration law to apply
also need to be careful and should specify the FAA as the
governing arbitration law. State arbitration law will gener-
ally apply if the arbitration does not involve interstate
commerce. Even though interstate commerce is broadly
defined in this respect, uncertainties can still arise as to
whether a particular dispute involves interstate commerce,
and courts in New York in cases ostensibly involving
interstate commerce have applied New York arbitration
law without consideration of the FAA.® At a minimum,
there is a risk of expensive and time-consuming disputes
between the parties in the arbitration and in court over
choice of arbitration law if they do not provide for the mat-
ter in their agreement.

There is also the issue of the scope of the FAA even
in cases affecting interstate commerce. As noted above,
the Supreme Court has repeatedly noted that only certain
provisions of the FAA are applicable in state courts. Ac-
cordingly, absent agreement by the parties to the contrary,
New York arbitration law may be found to be applicable
in some respects by New York courts with respect even to
arbitrations subject to the FAA. Parties should be able to
avoid this by providing in their agreement that the FAA
shall apply to any arbitration between them under the
agreement.

Conclusion

Given potentially significant differences between New
York and federal arbitration law and the uncertainties as
to how arbitrators and courts will determine which body
of arbitration law is applicable to a particular arbitration, it
is important for parties to provide in their contracts what
arbitration law will be applicable to any arbitrations that
arise between them.
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. Determining such matters by contract not only accords
the parties the arbitration law they want but also presum-
ably decreases the likelihood of expensive and time-con-
suming disputes between the parties as to such matters in
any ensuing arbitration and in collateral litigation.
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defined by the Supreme Court. Sez, eg., Ragueei v. Professional Constr.
Servs., 25 A.D.3d 43, 803 N.Y.S.2d 139 (2d Dep‘t 2005); Baronoff v.
Kean Dev. Co., Inc., 12 Misc. 3d 627, 818 N.Y.5.2d 421 (Nas. Co. Sup.
Ct. 2006).
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